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SPEECH. 


fn  the  House  of  Representatives,  February  13,  1844 — 
The  following  resolutions,  reported  from  the  Com- 
;  mittee  of  Elections,  being  under  consideration: 

Resolved,  That  the  second  section  of  “An  act  for 
the  apportionment  of  representatives  among  the  sev¬ 
eral  States,  according  to  the  sixth  census,”  ap- 
rroved  June  25,  1842,  is  not  a  law  made  in  pursu 
rnee  of  the  constitution  of  the  United  States,  and 
valid,  operative,  and  binding  upon  the  States. 

Resolved,  That  all  the  members  of  this  House  (ex¬ 
iting  the  two  contested  cases  from  Virginia,  upon 
.vhich  no  opinion  is  hereby  expressed )  have  been 
dected  in  conformity  with  the  constitution  and 
aws,  and  are  entitled  to  their  seats  in  this  House. 

Mr.  DROMGOOLE,  having  obtained  the  floor, 
•emarked  that,  although  the  usual  hour  of  adjourn- 
nent  had  arrived,  he  desired  no  delay  orinduigen.ee, 
ind  should  proceed  this  evening  to  express  his 
dews,  and  thus  contribute  to  save  the  time  of  the 
douse,  He  said  the  debate  had  been  continued 
vithout  interruption  for  seven  entire  days,  and  to 
he  exclusion  of.  all  other  business.  The  majority 
iere  occupied  i  responsible  condition  to  the  coun- 
ry.  On  one  hand,  they  desired  to  avoid  the  impu- 
ation  of  illiberality  to  their  opponents,  and  a  design 
o  evade  this  question,  and  to  suppress  discussion; 
>n  the  other  hand,  they  felt  it  to  be  their  duty  not 
o  allow  the  great  interests  of  the  nation  to  suffer  by 
i  tediously  procrastinated  debate  on  a  single  subject, 
t  was  time,  he  said,  that  this  debate  should  termi- 
1  'tate ,  and  that  other  matters,  both  important  and  in— 
lispensable,  should  receive  our  deliberate  considera- 
ion. 

Mr.  Dromcoolf.  moved  to  amend  the  resolutions 
■eported  by  the  committee,  by  striking  out  all  after 
he  word  “ Resolved ,”  in  the  first  resolution,  and  in¬ 
serting,  in  lieu  thereof,  the  following: 

“That  all  the  members  of  this  House,  excepting 
lie  two  contested  cases  from  the  State  of  Virginia, 
upon  which  no  opinion  is  hereby  expressed,) 
**eted  from  the  States  of  Maine,  Massachusetts, 
Rhode  Island,  Connecticut,  Vermont,  New  York, 
Mew  Jersey,  Pennsylvania,  Delaware,  Virginia, 


North  Carolina,  South  Carolina,  Kentucky  ('Ten] 
nessee,  Ohio,  Louisiana,  Indiana,  Illinois,  Alabama, 
Arkansas,  and  Michigan,  have  been  duly  elected, 
and  are.  entitled  to  seats  in  this  House  as  members 
from  the  States  aforesaid. 

'■‘■Resolved,  also,  That  the  following  members  from 
New  Hampshire,  to  wit:  Edmund  Burke,  John  R. 
Reding,  Moses  Norris,  jr. ,  and  John  P.  Hale,  have 
been  duly  elected,  and  are  entitled  to  seats  in  this 
House  as  members  from  the  State  aforesaid. 

“ Resolved ,  ulso,  That  the  following  members  from 
Georgia,  to  wit:  Edward  J.  Black,  Alexander  H. 
Stephens,  Hugh  A.  Haralson,  Absalom  H.  Chap¬ 
pell,  John  H.  Lumpkin,  Howell  Cobb,  William  H. 
Stiles,  and  Duncan  L.  Clinch,  have  been  duly  elect¬ 
ed,  and  are  entitled  to  seats  in  this  House  as  mem¬ 
bers  from  the  State  aforesaid. 

“ Resolved ,  also,  That  the  following  members  from 
Mississippi,  to  wit:  Jacob  Thompson,  William  H. 
Hammett,  Robert  W.  Roberts,  and  Tilghman  M. 
Tucker,  have  been  duly  elected,  and  are  entitled  to 
seats  in  this  House  as  members  from  tire  State 
aforesaid. 

“ Resolved ,  also,  That  the  following  members  from 
Missouri,  to  wit:  John  Jameson,  Gustavus  M. 
Bower,  James  B.  Bowlin,  James  H.  Relfe,  and 
James  M.  Hughes,  have  been  duly  elected,  and  are 
entitled  to  seats  in  this  House  as  members  from  the 
State  aforesaid.”  , 

The  question  before  us  (said  Mr.  D.)  is  one  of 
great  delicacy  to  ourselves,  and  of  vital  im¬ 
portance  to  the  States  of  this  confederacy.  We 
have  to  form  air  opinion  of  the  constitutionality, 
the  validity,  and  effect  of  an  act  of  Congress,  which 
passed  both  houses  with  the  usual  formalities, "and 
received  the  approval  of  the  President.  We  have 
likewise  to  pronounce  upon  the  constitutionality  and 
sufficiency  of  the  legislative  acts  of  four  of  the  sove¬ 
reign  States  of  this  Union,  in  conformity  with  which 
the  number  of  representatives  to  which  they  are 
respectively  entitled,  under  the  last  apportionment, 
has  been  elected.  Twenty-one  members  have  been 
returned  as  elected,  and  now  hold  seats  on  this  floor. 
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A  due  regard  to  the  right  of  the  States  to  exercise 
independent  legislation  upon  mattersjeft  with  them, 
or  enjoined  upon  them;  a  proper  veneration  for  the 
inestimable  right  of  the  people  of  each  State  to 
choose  their  representatives  in  Congress;  and  a 
solemn  sense  of  the  obligation  to  support  the  consti¬ 
tution  of  the  United  States, — must  all  be  in  the  mind’s 
contemplation  in  the  prosecution  of  our  inquiries, 
and  in  the  formation  of  our  final  judgment.  A  de¬ 
cision  against  the  act  of  Congress,  in  this  instance, 
will  only  declare  it  a  brut-urn  fulmen ,  and  leave  it  a 
harmless-  and  inoperative  provision  on  the  statute- 
book.  The  legislative  thunder  of  the  27th  Congress 
will  die  away  in  empty  sound,  without  having  con¬ 
strained  State  legislation;  without  having  affected 
the  freedom  and  purity  of  suffrage;  and  without 
having  impaired  the  great  State  right  of  regulating 
popular  representation.  To  sustain  the  act — to 
decide  that  it  overwhelms,  annuls,  destroys  the 
regulations  of  four  States,  makes  void  their 
duly  certified  elections,  and  utterly  defeats 
their  representation  as  stipulated  in  the  com¬ 
pact  of  Union,  is  indeed  appalling  in  its  conse¬ 
quences.  Such  judgment  would  rudely  eject  from 
this  House  the  entire  representation  of  these  four 
States — twenty-one  in  number — who  (it  is  not  ques¬ 
tioned)  have  been  fairly  elected.  Mr.  D.  meant  by 
the  phrase  “fairly  elected”  that  the  elections  had 
been  fairly  conducted — that  the  electors  had,  with¬ 
out  compulsion  or  improper  interference,  volunta¬ 
rily  exercised  their  suffrage — that  their  votes  had  j 
been  honestly  counted  and  correctly  summed  up — 
that  the  returns  certify  the  true  results,  and  are  in 
conformity  with  the  expressed  will  of  those  who, 
by  the  constitution,  are  entitled  to  choose  represent¬ 
atives.  The  bare  statement  of  the  case — of  its 
inseparable  connexion  with  the  rights  of  the  States 
and  of  the  people — and  of  the  consequences  involved 
in  its  decision,  show  the  propriety  of  applying 
those  fundamental  rules  of  construction  so  perspic¬ 
uously  laid  down,  and  conclusively  enforced,  by  an 
honorable  gentleman  from  Georgia,  [Mr.  Chappell.] 
The  jealous  spirit  in  which  the  States  adopted  the 
constitution  requires  a  strict  construction  of  that  in¬ 
strument,  so  as  to  avoid  all  infringment  of  the  rights 
resefved  to  the  States  respectively,  or  to  the  people. 
The  powers  of  the  federal  government  are  conferred 
and  limited  by  the  compact  which  instituted  it,  and 
to  which  the  States  are  parties.  It  cannot  exceed 
the  definition  of  its  powers,  or  transcend  the  object 
and  purposes  of  their  grant  without  the  guilt  ef 
usurpation  and  the  crime  of  unlawful  encroach¬ 
ment.  If,  upon  a  fair  interpretation,  its  acts  are 
found  inconsistent  with  the  grant,  unauthorized  or 
forbidden  by  the  letter  of  authority,  then  being  un¬ 
warranted,  they  become  void  and  of  no  effect. 

The  right  of  this  House  to  pass  upon  the  consti¬ 
tutionality,  the  force,  or  virtue  of  the  second  section, 
declaring  that  the  members  of  Congress  from  each 
State  shall  be  elected  from  districts,  has,  in  the  prog¬ 
ress  of  this  debate,  been  generally  admitted.  A 
doubt,  however,  has  been  suggested,  and  the  right 
denied  by  one  gentleman,  [Mr.  Vinton  of  Ohio.] 
This  House  is  made  expressly,  by  the  constitution, 
the  judge  of  the  elections  of  its  own  members.  The 
validity  of  the  elections  of  the  members  from  four 
States  depends  upon  the  constitutionality,  the  extent 
of  the  obligation,  and  the  nature  of  the  operation  of 
this  second  section.  If  it  be  contrary  to  the  consti¬ 
tution,  if  it  be  inoperative  from  any  cause,  and  im¬ 
poses  no  binding  obligation,  then  it  does  not  annul, 
impair,  or  alter  the  regulations  prescribed  in  those 


States,  and  consequently  does  not  affect  the  validity  « 
of  elections  made  in  pursuance  of  them.  The  ques¬ 
tion  of  the  virtue  of  this  second  section  necessarily 
arises  in  judging  of  the  elections:  it  is  involved  in 
it,  and  cannot  be  separated  from  it.  This  House 
cannot  exercise  the  constitutional  power  of  judging 
of  those  elections,  wtihout  embracing  in  its  judg¬ 
ment  an  opinion  of  the  effect  of  the  second  section. 
The  principle  which  would  require  this  House  to 
recognise  the  sufficiency  and  controlling  efficacy  of 
the  second  section,  without  question  or  examination, 
would  leave  no  room  for  deliberation  in  judging  of 
the  elections,  and  would  exact  a  conformable  opinion 
without  the  free  exercise  of  thought  in  its  forma¬ 
tion.  Such  a  principle,  such  a  rule  of  decision 
would  leave  the  empty  form  of  procedure — but 
would  abrogate  the  substance  of  the  power  of  judg¬ 
ing  of  the  elections.  The  very  House  charged  with 
judging  of  the  rights  of  its  own  members  to  seats,, 
according  to  their  most  enlightened  understanding,, 
and  the  best  dictates  of  reason,  and  with  proper  re-  * 
ference  to  the  indications  of  the  public  mind  existing 
in  the  constituent  body,  is  itself  forestalled.  The 
power  of  judging,  given  without  dependence  or  quali¬ 
fication,  is  substantially  superseded  by  the  pre-judg¬ 
ment  of  a  prior  Congress. 

There  is — there  can  be — but  one  rule  which  is 
safe,  agreeable  to  reason,  and  according  with  the 
rights  of  all.  Where  the  power  of  judging  and  deci¬ 
ding  is  given  to  any  tribunal  by  the  constitution, 
and  the  question  of  the  constitutionality  or  validity 
of  any  law  is  involved,  that  question  must  necessa¬ 
rily  be  decided,  so  far  as  it  affects  the  case  in  issue; 
and  that  decision  is  binding  on  those  whose  rights 
or  privileges  are  to  be  adjudged.  The  power  of 
judging  is  a  farce,  if  the  faculties  of  the  mind  are  to 
be  dispensed  with  in  forming  a  judgment;  and  the 
oath  to  support  the  constitution  is  worse  than  an  un¬ 
meaning  ceremony,  if,  in  deciding  a  case  within 
competent  jurisdiction,  an  enactment  deemed  unconj 
stitutional  or  void  is  to  prevail  over  a  conscientious 
interpretation  of  that  sacred  instrument.  The  sol¬ 
emn  oath  to  support  the  constitution  fails  to  shield 
the  constitution  against  the  spirit  of  encroachment,  , 
and  the  progress  of  usurpation.  If  it  be  safe  to  in¬ 
trust  to  the  House  the  power  of  judging  of  the  elec¬ 
tions  of  its  own  members,  there  can  be  nothing, 
monstrous  in  intrusting  it  also  to  examine  the  con¬ 
stitutionality  and  validity  of  the  enactments  both  of 
Congress  and  of  the  State  legislatures,  upon  the  sub¬ 
ject  of  those  elections.  On  the  contrary,  it  has  been 
made  clear  (said  Mr.  D.)  that  it  is  consistent  to  do 
so;  that  it  aids  in  arriving  at  light  and  truth;  and,  in 
fact,  is  necessarily  and  inseparably  embraced  in  the 
power  of  judging.  In  the  examination  of  controvert¬ 
ed  elections  in  the  House  of  Representatives,  State 
laws  have  been  put  aside  and  disregarded,  as  con¬ 
travening  the  constitution,  and  impairing  the  popu¬ 
lar  right  of  choosing  representatives.  And  upon 
what  ground  can  the  distinction  be  maintained,  that 
this  House  may  apply  the  test  of  the  constitution 
and  the  well-received  principles  of  legal  construc¬ 
tion  to  the  statutes  of  the  States,  but  dare  not  sub- 
ject  the  enactments  of  Congress  upon  the  same  sub¬ 
ject  to  similar  scrutiny.''  Congress  and  the  State  le¬ 
gislatures  are  empowered  to  pass  laws  on  the  subject 
of  elections. 

The  several  enactments  of  these  legislative  bodies 
upon  the  same  subject  must  be  construed  together, 
subjected  alike  to  the  constitution  and  to  the  estab  ■ 
lished  rules  of  construction,  and  must  be  alike  liable 
to  stand  or  fall  in  the  judgment  of  the  tribunal  made 
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•competent  to  decide  the  elections.  Otherwise,  this 
House,  in  judging  of  the  elections  of  its  own  members, 
is  reduced  to  the  strange  condition  of  being  required 
to  admit  the  infallibility  of  a  previous  Congress,  and 
acknowledge  the  inviolable  sanctity  of  its  enact¬ 
ments;  whilst  it  may,  without  restraint,  overrule 
and  disregard  the  legislation  of  sovereign  States. 

We  have  been  told,  Mr.  Speaker,  (said  Mr.  D.,) 
that  this  is  not  a  party  question.  It  is  a  party  ques¬ 
tion,  sir,  (said  he)  of  the  highest  order.  It  in¬ 
volves  the  same  principles  of  constitutional  construc¬ 
tion  which  characterized  parties  soon  after  the  form¬ 
ation  of  the  federal  government.  The  liberal  con¬ 
struction  of  Alexander  Hamilton  and  his  followers, 
detracted  from  the  rights  of  the  States  and  the  peo- 

Iple,  and  tended  to  enlarge  the  powers  of  Congress 
and  of  the  government  generally.  Jefferson  and  his 
republican  followers  maintained  that  all  the  powers 
of  the  federal  government  were  derived  from  the 
constitution;  that  Congress  could  exercise  no  pow¬ 
ers  but  those  expressly  granted,  and  such  as  were 
necessarily  embraced  in  them;  or,  in  the  language  of 
the  constitution,  were  necessary  and  proper  to  carry 
them  into  effect.  To  go  beyond  this  strict  limit, 
was  to  usurp  power,  and  to  encroach  upon  reserved 
rights.  Hence  the  disciples  of  the  illustrious  Jeffer¬ 
son  are  peculiarly  State-rights  men.  In  this  very 
case,  the  antagonizing  principles  of  the  two  parties 
are  manifest.  But,  although  it  is  a  party  question  of 
momentous  consequence,  and  divides  the  House  on 
great  principles,  it  may  be  discussed  without  the 
usual  excitements,  without  engendering  animosities, 
and  without  personal  animadversions.  Mr.  D.  said, 
he  was  happy  to  remark  that  such,  in  the  main,  had 
been  the  character  of  the  debate. 

Mr.  D.  said,  that  before  he  attempted  to  examine 
particularly  the  meaning  of  the  clause  of  the  con¬ 
stitution  specifically  involved  in  this  discussion,  and 
the  relative  powers  of  the  State  and  federal  govern¬ 
ments  derived  from  it,  he  would  be  pardoned  for 
i  making  a  very  brief  allusion  to  the  celebrated  pro¬ 
test,  and  to  the  movement  of  the  fifty  therewith 
connected.  He  would  advert  to  this  subject,  be¬ 
cause  an  honorable  gentleman  from  Tennessee  [Mr. 
Dickinson]  had  made  a  personal  reference  to  him  in 
connexion  with  it.  A  recurrence  to  the  past  will 
enable  this  House  and  the  whole  country  to  com- 
-prehend  the  movement.  The  act  for  the  apportion¬ 
ment  of  representatives  among  the  States,  accord¬ 
ing  to  the  sixth  census,  was  approved  25th  June, 
1842.  When  the  President  signed  this  bill,  he 
lodged  in  the  Department  of  State  a  paper,  express¬ 
ing  his  opinion  of  the  unqualified  power  of  each 
House  to  decide  for  itself  upon  the  election,  re¬ 
turns,  and  qualifications  of  its  own  members.  The 
President  has  intimated  the  opinion  that  the  House 
of  Representatives  alone,  in  deciding  for  itself  the 
election,  returns,  and  qualifications  of  its  own  mem¬ 
bers,  exercised  an  unqualified  power;  and,  therefore, 
might  draw  in  question  the  binding  obligation  upon 
#  the  States  of  the  second  section.  The  same  opin¬ 
ion  had  been  conclusively  maintained  in  the  Senate. 

The  indications  of  popular  opinion  were  generally 
and  strongly  adverse  to  obedience  to  the  second 
section.  The  popular  movement  and  the  popular 
indignation  were  not  expressive  of  hostility  to  the 
district  system,  if  the  States  chose  to  adept  it,  but 
were  directed  against  the  act  as  one  of  usurped  power 
and  presumptuous  dictation.  A  design  was  formed 
to  forestall  the  judgment  of  this  House,  and  pre- 
»  elude  members  elected  to  the  28th  Congress  from 
taking  their  seats.  Yes,  (said  Mr.  D.)  the  27th 


Congress  actually  attempted  to  anticipate  the  action 
of  this  House,  and  to  expel,  in  advance,  by  their 
legislation,  the  members  of  this  present  House.  I 
have  (said  Mr.  D.)  hunted  up  the  parchment  upon 
which  was  enrolled  the  bill,  entitled  “An  act  regu¬ 
lating  the  taking  of  testimony,  in  cases  of  contested 
elections,  and  for  other  purposes.  It  was  presented 
to  the  President  on  the  31st  day  of  August,  1842, 
at  a  quarter  past  1  o’clock,  the  very  day  on  which 
the  two  Houses  had  agreed  to  adjourn  at  2  o’clock, 
p.  m.  The  parchment,  which  I  have  mentioned, 
had  it  received  the  signature  of  the  “Captain,” 
might  well  be  regarded  as  a  whig  diploma.  Had 
the  scheme  in  this  bill  succeeded  in  connexion  with 
the  famous  second  section,  the  whig  party  would, 
indeed,  have  taken  their  final  degree;  they  would 
have  graduated.  The  other  purposes  mentioned  in  the 
title  are  first  in  importance,  and  first  in  location.  It 
provides  for  the  returns,  requires  them  expressly  to 
certify  from  what  district  the  members  are  elected, 
forbids  the  clerk  to  enrol  any  as  members  who  are 
not  certified,  or  proven  to  be  elected  from  single  dis¬ 
tricts;  and  for  want  of  these  preliminaries,  they  are 
to  have  no  athority  to  assist  in  the  organization  of 
Blouse.  It  failed  to  become  a  law,  for  the  want  of 
the  signature  of  the  President.  And  thus  the  grand 
design  of  the  27th  Congress  to  expel,  beforehand, 
the  members  of  the  28th  Congress,  was  frustrated. 

*  Soon  after  the  commencement  of  the  third  session 
of  the  27tli  Congress — to  wit,  on  the  14th  Decem¬ 
ber,  1842 — the  President  sent  in  a  message  explain¬ 
ing  the  circumstances  of  the  presentation  of  the  bill 
to  him  at  the  very  close  of  the  previous  session,  an¬ 
nouncing  the  fact  that  it  had  not  received  his  signa¬ 
ture,  and  stating  that  he  held  himself  uncommitted 
as  to  his  ultimate  action  on  any  similar  measure, 
should  the  House  think  proper  to  originate  it  de  no¬ 
vo,  except  so  far  as  his  opinion  of  the  unqualified 
power  of  the  House  to  decide  for  itself  upon  the 
election  of  its  own  members,  had  been  expressed  in 
his  extraordinary  paper  lodged  in  the  Department 
of  State.  The  design  to  accomplish  the  pre-expul¬ 
sion  of  members  of  this  House  by  a  statute  of  Con¬ 
gress,  passed  in  advance  of  their  attendance — per¬ 
haps  in  advance  of  their  election  and  return,  in  ad¬ 
vance  of  the  organization  or  recognised  being  of  the 
House  having  the  unqualified  power  to  decide — 
was,  so  far  from  being  abandoned,  ^commenced  de 
novo.  On  the  15th  January,  1843,  Mr.  Halsted,  (a 
member  from  New  Jersey,)  in  pursuance  of  pre¬ 
vious  notice,  on  leave,  introduced  the  same  bill  for 
taking  testimony  in  contested  elections,  and/or  other 
purposes.  The  bill  was  sent  to  a  Committee  of  the 
Whole  House  on  the  state  of  the  Union.  It  was 
never  considered  or  debated  in  committee;  but  the 
committee  was  discharged  from  its  consideration  on 
the  16th  February,  1843.  On  the  24th  of  the  same 
month,  the  bill  was  read  in  the  House;  a  motion  to 
lay  it  on  the  table  having  failed,  it  was  amended,  on 
motion  of  Mr.  Halsted,  the  amendment  and  the  or¬ 
der  for  engrossing  and  reading  a  third  time  having 
been  carried,  without  debate,  under  the  operation  of 
the  previous  question;  and  immediately,  without  de¬ 
bate,  under  the  operation  of  the  previous  question, 
the  bill  was  passed.  Sir,  (said  Mr.  D.,)  there  was  no 
sympathy  for  the  rights  of  a  minority;  there  was  no 
time  allowed  for  discussion,  such  as  has  been  libe¬ 
rally  accorded  on  this  occasion  by  the  present  ma¬ 
jority.  The  contrast  cannot  fail  to  arrest  the  public 
attention. 

Here,  then,  ended  the  effort  of  the  dominant  party 
of  this  House  in  the  27thJJongress,  to  prejudge  the 
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elections  of  the  28th  Congress,  and  enact  a  statutory 
expulsion  of  a  portion  of' the  members  elect  or  to  be 
elected.  We  hear  no  more  of  the  bill  to  take  testi¬ 
mony  and  for  other  purposes.  It  is  presumed  to  have 
failed  in  the  Senate,  or  to  have  slept  the  sleep  of 
death . 

At  the  commencement  of  the  present  session, 
however,  there  was  exhibited  the  concerted  design 
of  a  minority,  consisting  of  fifty  members  of  this 
House,  to  exclude  the  entire  representation  of  four 
States  from  all  participation  in  the  organization. 
This  effort,  although  it  assumed  the  solemn  form 
and  shape  of  a  protest,  was  singularly  abortive.  Let 
it  be  carefully  collated  with  the  past  history  which 
lias  been  briefly  reviewed.  The  public  can  be  at  no 
loss  to  discover  the  connexion  of  the  movement 
and  the  continuation  of  a  design,  to  discern  its  en¬ 
tire  party  character — to  perceive  the  purpose,  and 
comprehend  the  motives.  The  reference  made  to 
me,  and  some  remarks  of  mine,  (said  Mr.  D.,)by 
the  gentleman  from  Tennessee,  [Mr.  Dickinson,] 
concerning  the  protcstnnt  movement  at  the  opening 
of  the  session,  seemed  to  require  some  notice.  And 
now  having  received  the  notice  to  which  they  were 
eminently  entitled,  the  country  may  safely  be  trust¬ 
ed  with  the  custody  of  these  fifty  political  protest- 
ants. 

Mr.  13 rom g oole  remarked  that,  during  the  prog¬ 
ress  of  this  discussion,  the  opinions  and  observa¬ 
tions  of  distinguished  statesmen  had  been  quoted, 
and  urged  here  as  conclusive  authority.  The  argu¬ 
ments  and  explanations  of  Madison,  in  the  federal 
convention  and  in  the  Virginia  convention;  of  Ham¬ 
ilton,  in  his  essays  contained  in  the  Federalist;  of 
conspicuous  men  m  the  several  State  conventions, 
and  the  proceedings  and  resolves  of  these^  conven¬ 
tions  when  ratifying  the  constitution— have  all  been 
paraded,  for  the  purpose  of  establishing,  beyond 
question,  the  unlimited  power  of  Congress  over  the 
time,  place,  and  manner  of  holding  elections  in  the 
States,  and  sustaining  this  famous  second  section  of 
the  apportionment  act.  It  is  not  admitted  that  they 
bear  the  construction,  to  the  full  extent,  which  has 
been  given  to  them.  He  would  admit  that  they 
might  be  examined  for  explanation  and  illustration; 
that  we  might  resort  to  them  as  sources  of  informa¬ 
tion;  but  he  denied  .that  the  declarations  or  dicta  of 
any,  however  eminent,  were  to  be  received  as  ex¬ 
plicit  and  authoritative  expositions  of  the  meaning 
of  the  constitution,  or  regarded  as  conclusively 
obligatory.  Sworn  to  support  the  constitution,  to 
that  sacred  instrument  itself  we  must  resort.;  and, 
from  its  own  language,  deduce  its.  true  meaning. 
An  opinion  of  our  own  (said  he)  must  be  formed, 
after  careful  consideration,  based  on  the  conscien¬ 
tious  convictions  of  our  judgment;  and  such  opinion 
of  our  own,  humble  as  we  may  be,  cannot  be  sub¬ 
stituted  by  the  words  or  dictum  of  another  with  the 
most  imposing  name.  For  myself,  (said  he,)  I  must 
exercise  the  faculties  of  my  own  mind,  however  fee¬ 
ble,  and  give  my  voice  in  the  decision  of  these  elec¬ 
tions  according  to  my  own  mature  and  deliberate 
convictions. 

'■‘J'fallius  addictus  jurarein  verba  magistri."  Were 
the  opinions  of  others  to  guide  us — were  our  judg¬ 
ments  to  be  pronounced  according  to  the  authority 
of  superior  names,  instead  of  our  own  sincere  inter¬ 
pretations — they  could  not,  inforo  conscientiac,  be  re¬ 
garded  by  ourselves. 

Mr.  D.  said  (holding  up  a  volume  of  the  Madison 
Papers)  he  should  adopt  for  his  motto  the  words 
which  beautifully  circumscribe  the  initials  (en¬ 


dorsed  on  this  volume)  of  James  Madison,  the  vir¬ 
tuous  citizen,  the  wise  statesman:  “  Veritas  non  verba  * 

magistri .” 

And  now,  Mr.  Speaker,  (said  he,)  let  us  resort  to 
the  original  text — to  the  constitution  itself.  The 
gentleman  from  Ohio  [Mr.  Schenck]  who  immedi¬ 
ately  preceded,  announces  that  lie  stands  upon  the 
constitution  and  the  dictionary.  The  dictionary,  and 
the  grammar  too,  (said  Mr.  D  ,)  may  be  advantage¬ 
ously  consulted  by  that  gentleman.  The  provision 
in  the  constitution  which,  at  present,  presents  itself 
for  our  considerate  interpretation,  is  the  first  para¬ 
graph  of  the  fourth  section  of  the  first  article,  and  is 
in  these  words: 

“The  times,  places,  and  manner  of  holding  elec¬ 
tions  of  senators  and  representatives,  shall  be  pre¬ 
scribed  in  of  each  State  by  the  legislature  thereof; 
but  the  Congress  may  at  any  time,  by  law,  make 
or  alter  such  regulations,  except  as  to  the  place  of 
choosing  senators.” 

The  first  portion  of  this  paragraph,  from  the  com-  f 
mencement  to  the  word  “thereof,”  inclusive,  applies 
exclusively  to  the  action  of  the  legislature  of  each 
State.  It  declares  imperatively  that,  in  each  State, 
the  times,  places,  and  manner  of  holding  elections, 
shall  be  prescribed  by  the  legislature.  Here  is  a 'con¬ 
stitutional  mandate  positively  enjoining  a  duty  on 
the  several  .State  legislatures.  The  mode  of  per¬ 
forming  the  duty  is  left  to  the  wisdom  and  discre¬ 
tion  of  the  legislative  bodies,  who  arc  required  to  dis¬ 
charge  it.  The  action  requisite  under  the  constitu¬ 
tion  is  unqualified;  it  is  not  restricted  or  limited;  it  is 
not  contingent;  it  is  not  made  dependent  on  other 
authority.  Whilst,  then,  the  constitution  une¬ 
quivocally  commands  the  legislature  of  each 
State  to  prescribe  regulations,  it  authorizes  no 
interference  on  the  part  of  Congress — no  precept 
from  that  bodv — no  dictation  of  terms — no  direction 
of  the  provisions  to  be  inserted.  This  freedom 
from  all  control  is,  indeed,  the  right  of  independent 
action.  Their  own  judgment  then,  their  mature  de-  a 
liberation,  their  own  solemn  sense  of  the  nature  of 
their  duty,  must  guide  their  counsels,  and  mould., 
their  enactments.  Under  a  solemn  oath  to  support 
the  constitution,  to  it  these  legislatures  must  look 
with  reverence  and  obedience,  and  may  not  subject 
themselves  to  congressional  dictation.  Their  duty 
to  legislate  is  constitutional;  and  to  perform  this  du¬ 
ty  independently  of  Congress,  is  a  manifest  right. 

The  power  over  the  subject,  which  belongs  to  the 
State  legislatures,  is  primary;  it  must  originate;  it 
is  precedent  in  order  and  time  to  the  co-existing  le¬ 
gislative  power  of  Congress  over  the  same  subject. 
The  congressional  power  is  secondary  to  that  of  the 
States;  it  is  ultimate  in  its  operation,  and  cannot 
precede  or  dictate.  This,  he  said,  he  took  to  be  the 
true  grammatical  construction  and  intended  meaning 
of  this  provision  of  the  constitution.  The  first  por¬ 
tion  of  the  paragraph,  as  has  been  shown,  gives  to 
each  State  the  power  to  originate  regulations,  to  pre¬ 
scribe — that  is,  to  order,  direct — the  times,  places,  and  ' 
manner  of  holding  elections.  And  then  follows, 
“but  the  Congress  may  at  any  time,  by  law,  make 
or  alter  such  regulations,  except  as  to  the  places  of 
choosing  senators.”  Here  the  duty  of  the  State 
legislatures  and  the  power  of  Congress  are  disjunc¬ 
tively  and  not  copulatively  connected.  They  are 
contrasted  as  separate  and  different,  and  not  coupled 
and  united  into  one  continuous  power.  The  dis¬ 
junctive  joins  things  that  are  contrasted  with  each 
other;  the  copulative  joins  tilings  that  are  congruous.  <' 
,  “Hut”  announces  something  additional — beyond. 
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The  power  of  State  legislation  must,  therefore,  an¬ 
tecedently  exist,  or  else  the  congressional  power 
could  not  be  subjoined  thereto.  The  State  power 
mustjirst  take  position  before  the  Congress  power 
can  be  placed  further — beyond  it.  If,  then,  it  has  been 
clearly  established  that  the  duty  enjoined  on  the  le¬ 
gislature  of  each  is  to  be  performed  primarily,  ante¬ 
cedently,  and  independently;  and  that  the  power  of 
Congress  is  secondary  in  character,  and  ultimate 
in  exercise, — it  would  seem  to  follow  conclusive^ 
that  Congress  cannot,  by  way  of  anticipation,  and 
in  advance,  prescribe  a  preliminary  rule  to  all  the 
States — to  each,  or  to  any  of  them.  Congress  must 
come  after  the  States,  and  supply  omissions  or  va¬ 
cancies — where  the  States  have  failed,  refused,  or 
been  prevented — by  making  such  regulations  as  ought 
■  to  have  been  prescribed  in  the  State  by  the  legisla¬ 
ture  thereof.  Or  where  the  regulations  have  already 
been  prescribed,  they  may  be  altered  by  Congress. 

Mr.  D.  would  invite  the  attention  of  the  House  to 
the  third  volume  of  the  Madison  Papers,  page  1282; 
not  for  the  purpose  of  citing  the  speech  or  opinion 
of  any  <rne,  but  on  account  of  the  fact  there  re¬ 
corded. 

He  begged  leave  to  read  from  the  volume  and 
page  just  cited: 

“On  motion  of  Mr.  Read,  the  word  ‘their'  was 
struck  out,  and  ‘regulations  in  such  cases’  inserted 
in  place  of  ‘provisions  concerning  them.’  The 
clause  then  reading — ‘but  regulations  in  each  of  the 
foregoing  cases  may,  at  any  time,  be  made  or  alter¬ 
ed  by  the  legislature  of  the  United  States.’ 

“This  was  meant  [says  Mr.  Madison]  to  give  the 
national  legislature  a  power,  not  only  to  alter  the 
provisions  of  the  States,  but  to  make  regulations  in 
case  the  States  shoul  fail  or  refuse  altogether.” 

This  is  the  positive  statement  of  a  fact.  It  is  the 
highest  evidence  of  the  true  meaning,  intent,  and 
purpose  of  the  power  given  to  Congress,  and  ac¬ 
cords  precisely  with  what  is  maintained  to  be  its 
fair  interpretation,  by  a  strict  grammatical  construc¬ 
tion  of  the  whole  sentence.  The  section,  as 
amended,  on  motion  of  Mr.  Read,  subsequently 
underwent  mere  verbal  alterations  and  change  of 
phraseology,  without  altering  or  changing,  or  in¬ 
tending  so  to  do,  its  meaning  and  object — only  in 
the  particular  of  exempting  the  places  of  choosing 
senators  from  all  congressional  interference.  Before 
the  constitution  was  finally  voted  by  the  convention, 
signed  by  the  members,  and  recommended  to  the 
States  for  ratification,  it  was  referred  to  a  committee 
of  “style  and  arrangement.”  In  this  committee  its 
parts  were  arranged,  and  expressed  in  appropriate 
style  and  language.  This  was  the  duty  of  the  com¬ 
mittee,  and  they  had  no  authority  to  change  the 
meaning  or  purport  of  the  instrument.  It  was  prin¬ 
cipally  performed  by  Governeur  Morris,  deemed 
peculiarly  competent  from  his  literary  taste  and 
scholarship. 

It  may  be  contended,  however,  (said  Mr.  D.,)  that 
because  the  acts  of  the  legislatures  may  be  super¬ 
vised  and  altered  by  Congress,  their  action  is  not, 
therefore,  independent  and  exempt  from  all  obliga¬ 
tion  to  conform  to  the  rules  prescribed  by  the  su¬ 
pervising  power.  A  moment’s  reflection  will  ex¬ 
pose  the  fallacy  of  such  a  deduction.  The  power 
of  one  body  to  supervise  an  act,  and  alter  it,  after  it 
has  been  completed  by  another  having  original  ju¬ 
risdiction  over  the  subject,  embraces  no  authority  to 
control  the  conduct  of  the  body  primarily  enacting. 
The  power  to  supervise  an  enactment,  and  to  alter  its 


provisions,  is  totally  distinct  from  the  right  t  pre¬ 
scribe  a  rule,  and  regulate  the  mode  of  pro¬ 
cedure,  or  dictate  the  substance  to  be  inserted. 
The  action  of  a  body  may  be  independent,  al¬ 
though  its  acts  may  be  subject  to  revisal  and 
alteration  by  another  tribunal.  The  exertion  of 
a  power  may  be  free' and  uncontrolled,  and  yet  the 
results  may  be'  changed  or  modified  by  some  other 
department.  The  President  may  nominate  for 
office,  but  can  only  appoint  by  and  with  the  advice 
and  consent  of  the  Senate.  The  power  of  nomi¬ 
nating  may  be  independently  exercised  by  the  exec¬ 
utive  without  consultation  with  the  Senate.  The 
power  of  the  Senate  to  withhold  its  advice  and  con¬ 
sent  cannot  affect  the  right  to  nominate — it  can 
only  arrest  the  appointment  after  the  nomination 
has  been  made.  The  right  of  the  Senate  to  control 
an  appointment  by  giving  or  refusing  its  advice  and 
consent,  includes  no  right  to  prescribe  the  mode  of 
nomination,  or  dictate  the  individual  to  be  nomi¬ 
nated.  The  acts  of  Congress  are  to  be  presented  to 
the  President  for  his  approval,  which  he  may  qual- 
ifiedly  arrest,  and  forbid  to  become  law.  Such 
qualified  interposition  and  partial  negative,  secured 
to  the  President  by  the  constitution,  carry  no  right  . 
to  that  high  functionary  to  prescribe  a  rule  of  legis¬ 
lation  to  Congress,  or  dictate  the  provisions  to  be 
contained  in  their  enactments.  Even  the  duty  en¬ 
joined  on  the  President,  from  time  to  time,  to  give 
to  Congress  information  of  the  state  of  the  Union, 
and  recommend  to  their  consideration  such  meas¬ 
ures  as  he  shall  judge  necessary  and  expedient, 
does  not,  in  the  least,  affect  their  legislative  inde¬ 
pendence.  All  legislative  powers  granted  in  the 
constitution  are  vested  in  Congress  to  be  exercised 
independently.  An  honorable  gentleman  from  Ohio 
[Mr.  Vinton]  maintained  that  it  was  not  unusual 
in  legislation  to  prescribe  general  rules — to  declare 
general  principles,  preparatory  to  more  detailed  en¬ 
actments;  and  that  their  power  to  pass  laws  it  would 
seem  involved  the  right  on  the  part  of  the  legislature  to 
lay  down,  in  advance,  mandatory  declarations  to  guide 
and  control  future  proceedings.  An  instance  is  sup¬ 
posed  of  a  general  declaratory  statute  of  some  rule  or 
direction  as  to  the  course  of  descents,  without  a  detail 
of  the  minutiae  necessary  to  fill  up  and  perfect  the  sys¬ 
tem  in  conformity  with  the  declared  rule.  In  the  sup¬ 
posed  case,  the  subsequent  legislation  necessary  to 
complete  the  intention  of  the  legislature  is  to  flow 
from  the  same  source  from  which  the  rule  has  em¬ 
anated,  and  does  not  depend  upon  the  auxiliary  en¬ 
actments  of  a  different  body  possessing  only  second¬ 
ary  and  ultimate  authority,  independent  in  its  sphere 
of  action,  and  having  the  discretionary  power  of 
forbearing  to  act.  It  is  not  necessary  to  controvert 
the  position  that  a  legislature,  having  ample  and  ex¬ 
clusive  jurisdiction  over  the  subject-matter,  may 
prescribe  general  rules  arid  declare  leading  princi¬ 
ples  to  govern  the  details  of  their  own  enactments. 
But  surely  such  a  case  could  have  no  application  to 
the  point  now  in  issue.  Can  any  precedent  be  pro¬ 
duced,  where  one  body  having  the  right  to  make,  if 
none  be  previously  made,  or  to  alter,  if  necessary, 
such  regulations  as  have  been  made,  has  claimed 
and  exerted  the  right  to  prescribe  a  rule  or  command 
to  another  body  having  the  independent  and  unquali¬ 
fied  power  of  originating  them?  The  search  for  a 
precedent  will  be  fruitless. 

He  (Mr.  D.)  said  that,  as  it  had  been  shown  that 
the  State  legislatures  had  the  primary  and  antece¬ 
dent  power  to  prescribe  the  times,  places,  and  man¬ 
ner  of  holding  elections;  that  they  were,  in  the  exer- 
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cise  of  this  power,  independent  of  Congress;  and,  as 
the  power  of  Congress  was  secondary,  and  its  action 
ultimate,  it  followed  conclusively  that  the  latter 
could  not  prescribe  a  rule  or  issue  an  order  or  com¬ 
mand  obligatory  on  the  former.  If,  then,  the  dec¬ 
laration  contained  in  the  second  section — that  the 
members  to  which  each  State  shall  be  entitled,  shall 
he  elected  by  districts — is  a  rule  prescribed,  or  a  com¬ 
mand  directed  to  State  legislatures,  it  has  no  founda¬ 
tion,  sanction,  or  authority  in  the  constitution.  It 
is  an  attempted  encroachment  upon  the  freedom  and 
independence  of  State  legislation,  by  the  assumption 
of  authority  no  where  granted.  It  is  irreconcilable 
with  the  relations  of  mutual  independence  existing 
between  the  respective  legislatures.  And  finally, 
being  unauthorized  by  the  constitution,  the  State 
legislatures  are  under  no  obligation  to  observe  it, 
but  may  disregard  it.  It  is,  therefore,  null  and 
void. 

Mr.  D.  next  adverted  to  the  argument  that  this 
second  section  made  or  altered  such  regulations  as 
had  been  prescribed  in  each  State  by  the  legislature 
thereof.  “But  the  Congress  may  at  any  time,  by 
law,  make  or  alter  such  regulations,  except  as  to  the 
places  of  choosing  senators.”  And,  (said  he,)  for 
greater  accuracy  in  ascertaining  the  true  meaning  of 
this  phrase,  it  may  be  well  to  resort  to  the  dictiona¬ 
ry,  upon  which  the  learned  and  honorable  gentle¬ 
man  from  Ohio  [Mr.  Schenck]  so  confidently  stands. 
To  make,  he  thoughtmeant  to  create,  to  produce',  to  al¬ 
ter,  meant  to  change,  to  vary.  As  all  the  State  legisla¬ 
tures  had  prescribed  the  times,  places,  and  manner  of 
holding  elections,  there  was  no  room  for  Congress  to 
step  in  and  exercise  a  creating  power.  Such  regulations 
were  already  made;  they  were  already  in  existence; 
and  thus  Congress  had  no  opportunity  of  creating, 
of  bringing  into  being,  that  which  before  did  not  ex¬ 
ist.  The  regulations  prescribed  in  each  State  had 
proved  to  be  vital  and  operative  in  securing  the  elec¬ 
tion  of  representatives,  and  therefore  the  Congress 
was  literally  prevented  by  the  States  from  produc¬ 
ing,  drawing  out,  and  generating  such  regulations. 
And  this  construction  is  in  strict  accordance  with 
the  statement  of  Mr.  Madison,  which  has  been  here¬ 
tofore  cited — that  it  was  meant  to  give  the  national 
legislature  a  power  not  only  to  alter  the  provisions 
of  the  States,  but  to  make  regulations,  in  case  the  States 
should  fail  or  refuse  altogether. 

The  Congress  may,  however,  at  any  time,  by 
law,  alter  the  regulations  of  the  States.  And  the 
advocates  of  this  second  section  ought  to  demonstrate 
that  it  is  a  law,  which  alters  the  regulations  which 
had  been  prescribed  in  the  States.  What  regulations 
of  what  State  does  it  alter?  Is  it  a  good  and  suffi¬ 
cient  exercise  of  the  ultimate  right  to  alter  in  the 
mode  required  by  the  constitution — by  law?  Does 
it,  in  fact,  virtually  operate  to  accomplish  the  in¬ 
tended  purpose? 

It  is  avague  generality,  which,  perse,  accomplishes 
nothing.  It  is  an  expansive  declaration  or  assertion 
that  the  members  shall  be  elected  by  districts;  but  no 
mode  of  forming  these  districts  is  prescribed,  no 
future  perfecting  legislation  is  specifically  or  dis¬ 
tinctly  indicated.  The  second  section  is  of  itself 
inoperative,  and  cannot  effect  the  desired  alteration 
without  additional  legislation  making  it  effectual  for 
that  purpose. 

The  27th  Congress  seemed  to  be  aware  of  this, 
and  attempted  to  frighten  or  coerce  the  States  by 
declaring  that  their  members  should  not  be  enrolled, 
should  not  take  their  seats  and  assist  in  the  organi¬ 


zation  of  the  House,  unless  elected  from  single  dis¬ 
tricts.  This  effort,  as  has  been  shown,  failed. 

The  Congress,  then,  in  the  passage  of  this  second 
section,  has  not,  by  law,  accomplished  in  fact  any 
alteration  of  the  provisions  of  the  States.  They  have 
failed  to  alter  them  by  law.  They  have  adopted 
no  legislation  adequate  to  the  object.  The  neces¬ 
sary  auxiliary  legislation  is  expected  of'the  States — 
it  is  turned  over  to  their  respective  legislatures. 
Mr.  Dromgoole  said,  he  took  it  to  be  a  clear  prin¬ 
ciple,  that  when  the  constitution  permitted  or 
required  the  Congress  to  do  an  act  by  law,  it  could 
not  turn  over  or  transfer  the  enactment  of  that  law 
to  another  body;  that  it  could  not  direct  or  command 
the  requisite  legislation  to  be  performed  by  the  legis¬ 
latures  of  the  States.  When  the  Congress  is  in¬ 
trusted  with  the  power  of  doing  an  act,  and  the  quo 
modo  expressly  stated  to  be  by  (pro,  it  must  accom¬ 
plish  its  purpose  by  its  own  direct  and  efficient  legis¬ 
lation.  To  do  an  act  by  law,  obviously  and  indispu¬ 
tably  means  to  pass  a  law,  which  will  unequivocal¬ 
ly,  directly,  and  certainly  effect  the  desired  object. 
The  legislative  power  granted  in  the  constitution, 
and  by  it  vested  in  Congress,  is  not,  and  cannot,  in 
its  very  nature,  be  transferable.-  It  cannot,  in  any 
degree,  or  to  any  extent,  be  exercised  by  proxy. 
The  legal  maxim  qui  facit  per  alhim,  facit  per  se, 
cannot  be  made  to  apply  to  the  business  of  legisla¬ 
tion,  especially  under  governments  of  limited  pow¬ 
ers:  it  cannot  apply  to  the  execution  of  constitutional 
powers  expressly  vested  in  tke  legislative  depart¬ 
ment,  and  required  to  be  performed  by  law. 

This  second  section,  then,  so  far  as  it  declares  a 
generality,  and  attempts  to  transfer  the  details — the 
efficient,  auxiliary,  and  perfecting  legislation — to  the 
various  State  legislatures,  is  unauthorized  by  the 
constitution,  and  is  simply  a  ridiculous  nullity. 

Let  us  (said  Mr.  D.)  still  further  advert  to  the 
precise  language  of  this  notorious  second  section; 
and,  by  fair  construction,  ascertain  its  character  and 
import.  It  enacts  “That,  in  every  case  where  a 
State  is  entitled  to  more  than  one  representative, 
the  number  to  which  each  State  shall  be  entitled,  un¬ 
der  this  apportionment,  shall  be  elected  by  districts, 
composed  of  contiguous  territory,  equal  in  number 
to  the  number  of  representatives  to  which  said  State 
may  be  entitled — no  one  district  electing  more  than 
one  representative.” 

This  second  section  (said  he)  is  a  loose  and  care¬ 
less  composition;  it  is  bunglingly  constructed.  It 
says  that  where  a  State  is  entitled  to  more  than  one, 
the  number  to  which  each  shall  be  entitled,  shall  be 
elected,  and  so  on;  and  then  says  the  number  of 
districts  is  to  equal  the  number  of  representatives 
to  which  said  State  may  be  entitled.  Now,  all  this 
variety  of  phraseology — is  entitled,  shall  be  entitled, 
may  be  entitled;  a  State,  each  State,  said  State — 
means  nothing  more  nor  less  than  that  the  number  of 
representatives,  apportioned  to  the  several  States  by 
the  first  section  of  the  act,  shall  be  elected  by  dis¬ 
tricts  composed  of  contiguous  territory. 

The  circumlocution  of  phrase  and  confusion  of 
tenses  only  prove  that  the  great  purpose  of  the 
framers  of  the  section  engrossed  all  their  thoughts, 
and  made  them  forgetful  and  regardless  of  the 
plainest  rules  of  composition  and  construction.  It 
is  not,  however,  meant,  by  adverting  to  such  faults, 
to  intimate  that  they,  in  the  slightest  degree,  affect  the 
validity  of  the  enactment.  My  purpose  (said  he) 
was  to  remove  all  perplexity  and  embarrassment  in 
approaching  the  real,  vital,  substantive  design  of 
the  provision — that  the  representatives  of  the  sev- 
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Cral  States  shall  be  elecled  by  districts.  Shall  is  of  the 
future  tense;  and  being  used  in  the  third  person, 
may  convey  a  threat  or  command,  and  imply  com¬ 
pulsion.  Although  not  expressed,  it  is  well*  under¬ 
stood;  and  in  this  sense  has  been  argued,  that  this 
imperative  language  commanding  a  future  act — the 
division  of  the  States  into  single  districts  of  con¬ 
tiguous  territory — is  addressed  to  the  legislatures  of 
the  several  States  by  Congress,  which  latter  body 
thereby  implies  its  power  to  enforce  obedience.  Now 
let  the  validity  of  this  command  be  tested.  If  the 
right  to  issue  the  mandate  existed,  the  power  to  en¬ 
force  it — the  command  of  the  necessary  and  proper 
mnans,  would  be  unquestionable.  If  there  be  no 
practicable  mode  of  compelling  obedience;  if  there 
be  no  compulsatory  process  which  may  attend  or 
follow  this  measure, — then  it  becomes  a  vain  and  nu¬ 
gatory  thing,  wherefore  there  could  have  been  no 
rightful  authority  to  speak  in  the  language  of  com¬ 
mand. 

The  law  speaks  to  command;  it  does  not  conde¬ 
scend  to  parley  or  to  persuade.  Where  is  the  sanc¬ 
tion?  where  is  the  penally  of  disobedience?  What 
is  the  mode?  where  are  the  means  of  securing  obe¬ 
dience  and  compliance?  Can  a  State  legislature,  as  a 
body,  or  the  members  individually  who  compose  it,' 
for  refusing  to  execute  the  mandate,  be  placed  in 
durance  as  recusants?  Can  they  be  made  liable  to 
punishment  for  the  crane  of  contumacy?  None 
have  had  the  boldness  to  maintain  such  doctrine. 
Viewed  in  the  light  of  a  command  directed  to  the 
State  legislatures,  directing  the  adoption  of  the  dis¬ 
trict  system,  and  prohibiting  the  general-ticket  sys¬ 
tem,  it  is  the  veriest  brutmn  fulmen;  absolutely  a 
flat  nullity.  It  being  impotent  as  a  command,  rest¬ 
ing  on  no  basis  of  constitutional  authority,  not  prac¬ 
ticably  susceptive  of  enforcement — the  total  disregard 
of  it,  the  entire  want  of  observance,  will  not  impair 
or  nullify  the  validity  of  State  laws.  If  such  laws 
would  be  constitutional  and  valid,  in  the  absence  of 
»  this  second  section,  then  they  are  constitutional  and 
valid  notwithstanding  the  space  it  occupies  in  the 
volume  of  congressional  statutes;  because  a  nullity 
can  neither  control  their  interpretation,  or  impede 
their  operation.  In  the  absence  of  all  interference, 
or  attempted  exercise  erf  control  by  Congress,  the 
right  of  the  States  to  provide  for  the  election  of  all 
its  representatives  by  a  general  vote  of  the  electors 
has  never  been  disputed.  The  general-tickej  sys¬ 
tem,  therefore,  of  the  four  States,  is  good  and  suffi¬ 
cient,  and  must  so  remain,  not  to  be  set  aside  for 
aught  that  Congress  has  yet  done. 

Thus  far  (said  Mr.  D.)  he  had  conducted  his  ar¬ 
gument  upon  the  admission  that  the  expression, 
“manner  of  holding  elections,”  included,  in  its 
meaning,  the  mode  of  choosing  all  the  repre¬ 
sentatives  for  the  State  at  large  by  the  general 
voice  of  the  electors,  and  the  mode  of  choosing,  by 
districts,  representatives  severally  for  the  districts 
by  the  qualified  voters  within  the  same.  With  this 
•  admission,  still,  for  the  sake  of  argument  only,  it 
may  be  demonstrated  further,  that  this  second  sec¬ 
tion- was  inert,  without  effective  operation  in  the  very 
States  whose  legislatures  cherished  a  compliant  tem¬ 
per,  and  apparently  yielded  obedience  to  this  pre¬ 
sumptuous  dictation.  It  has  been  shown  that  this 
section,  as  a  rule  prescribed,  is  unauthorized  and  void; 
as  a  transfer  of  the  details  of  legislation  by  Con¬ 
gress  to  State  legislatures,  is  without  authority  in 
the  constitution,  and  nugatory;  as  a  command,  can- 
*  not  be  enforced,  rests  on  no  proper  authority,  and  is 
vain  and  powerless.  The  States  might,  neverthe¬ 


less,  by  their  legislatures,  be  divided  into  distr 
of  contiguous  territory,  equal  in  number  to  the  num¬ 
ber  of  representatives  to  be  elected.  This  division 
into  districts  might  be  prompted  by  a  spirit  of  sub¬ 
mission  to  federal  authority.  The  formal  enactment 
might  profess,  on  its  face,  to  be  made  in  pursuance 
and  under  the  authority  of  the  act  of  Congress;  and 
yet,  in  point  of  fact,  in  reference  to  the  very  legisla¬ 
tion  professing  crouching  obedience  to  the  act,  the  act 
would  only  be  a  shadow  or  pretext,  and  will  not  have 
exerted  any  substantial  power  or  authority.  It  is 
indisputable,  that  without  the  section  under  discus¬ 
sion,  the  States  might,  voluntarily,  rightfully  adopt 
the  district  system.  If  the  district  system  would  be 
valid  without  this  section,  then  it  does  not,  cannot, 
in  tire  nature  of  things,  owe  its  validity  to  the  ex¬ 
istence  or  authority  of  it,  or  of  any  such  provision. 
The  district  system  must  be  traced  up  to  a  higher 
and  more  salubrious  source.  It  is  the  exercise  of 
an  original,  primary  power,  resident  in  the  States. 
In  those  twenty-two  States  to  which  reference  has 
been  made  in  debate,  with  a  confident  air  of  triumph, 
as  having  sanctioned  and  acknowledged  the  authori¬ 
ty  of  the  act,  it  has  been  void  and  inoperative  from 
its  first  promulgation.  Their  legislation  rests  not  upon 
its  command  or  authority  for  its  origin,  its  efficien¬ 
cy,  or  its  continuance  in  full  force  and  effect. 

Those  twenty-two  States,  or  nearly  all  of  them, 
had  adopted  the  district  system  before  the  passage 
of  this  act  of  Congress,  in  virtue  of  their  antecedent 
right  to  legislate  independent  of  Congress. 

"[Here  Mr.  Barnard,  of  New  York,  inquired  if 
that  State  was  included  in  the  statement,  and  denied 
that  New'  York  had  adopted  the  system  oefore  the 
passage  of  the  act. 

Mr.  Dromgooee.  Does  the  gentleman  deny  that 
the  district  system  had  been  adopted  before  the  pas¬ 
sage  of  the  act  of  Congress? 

Mr.  Barnard.  The  single  district  system  had  not 
been  adopted  before;  for  some  of  the  districts  were 
double .] 

Mr.  D.  continued,  he  w'ould  have  no  controversy 
with  the  gentleman  about  the  districts  being  single  or 
double.  He  reiterated  that  New  York  had  introduced 
the  district  sysleni  before  the  act  of  Congress  was 
passed,  and  had  continued  it,  as  other  States  had 
done,  of  her  own  will,  in  virtue  of  her  right  to  legis¬ 
late  on  the  subject,  independent  of  any  intimation, 
direction,  or  command  of  Congress.  The  system 
of  elections,  by  districts,  in  the  several  States,  rests 
upon  no  such  unsubstantial  basis  as  an  idle  mandate 
of  Congress.  This  position  becomes  still  more  ev¬ 
ident  and  conclusive  from  the  fact,  that  if  the  act  of 
Congress  wras  unconditionally  repealed,  the  district 
svstlm  would  still  remain,  in  the  several  States,  in 
full  operation,  deriving  its  obligatory  character  from 
their  rightful  power  to  enact  it.  Blot  out  this  second 
section — expunge  it  from  the  statute-book, — and  the 
district  system,  as  now’ in  force  in  twenty-two  States 
of  this  Union,  would  remain  undisturbed,  unim¬ 
paired  ,  quietly,  peacefully,  but  successfully  perform¬ 
ing  its  functions.  The  second  section  cannot  be  the 
true,  real  basis  of  this  plan  of  electing  from  single 
districts;  it  cannot  be  the  rightful  authority  which 
sustains  the  State  legislation;  for,  if  so,  the  repeal  of 
it  would  be  a  removal  of  the  foundation,  and.  the 
whole  superstructure  would  necessarily  topple. 
This  second  section  has  gone  along  with  the  appor¬ 
tionment  of  representatives,  made  under  the  sixth 
census;  it  has  seen  tw'enty-tw'o  States  laid  off  into 
districts  by  their  respective  legislatures,  and  would 
actually  persuade  us  that  its  potency  had  produced 
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all  these  legislative  movement^.  The  fly  on  the 
chariot- wheel  vainly  persuaded  itself  that  it  exer¬ 
cised  an  important  agency  in  raising  the  dust;  but 
remove  the  self-conceited  insect,  and  there  would  be 
no  diminution  of  the  effect  produced  by  the  tramp¬ 
ing  of  the  steeds  and  the  revolution  of  the  wheels. 
So,  remove  this  officious,  intermeddling  companion 
of  the  apportionment  act,  and  it  is  at  once  perceived 
that,  in  reality,  it  has  had  no  substantial  efficacy  in 
the  business  of  State  legislation,  and  that  its  preten¬ 
sion  to  power  and  authority  was  an  empty  show. 

Admit,  (said  Mr.  B.,)  again,  merely  for  the  sake 
of  argument,  that  the  “manner  of  holding  elections” 
applies  to  the  district,  and  to  the  general- ticket  sys¬ 
tem;  and  that  Congress  may  at  any  time,  by  law, 
alter,  or  change  the  latter  into  the  former;  yet,  the 
enactment  does  not  effect,  does  not  make  the  altera¬ 
tion;  and  failing  to  do  so,  leaves  the  primary  regu¬ 
lations  of  the  States  untouched  and  in  unimpaired 
vigor. 

Suppose  that  the  act  in  question  might  be  right¬ 
fully  made,  and  that,  dispensing  with  a  rigid  con¬ 
struction  of  phrase,  Congress,  in  declaring  that  the 
representatives  “shall  be  elected”  by  districts,  in¬ 
tended  only  a  general  direction,  induced  by  the  con¬ 
fident  expectation  that  the  States  would  willingly 
adopt  it,  without  questioning  the  authority  by  which 
it  was  made:  in  this  aspect  of  the  case,  the  provi¬ 
sion  still  looks  to  the  future,  and  becomes  contingent, 
dependent,  and  conditional.  As  the  requisite  subse¬ 
quent  legislation  is  to  proceed  from  the  will  of  the 
States,  and  not  from  the  will  of  Congress,  the  States 
may  conform,  or  decline  compliance;  and  thus  the 
enactment  is  not  positive  and  certain,  but  hangs  on 
a  contingency.  Unless  adequate  State  legislation 
come  to  its  support,  and  infuse  life  and  activity  into 
it,  it  must  remain,  as  it  came  from  the  hands  of 
Congress,  a  mere  inchoation.  It  is,  then,  in  a  com¬ 
plete  state  of  dependence,  powerless  and  inopera¬ 
tive.  Standing  alone,  it  accomplishes  nothing;  to 
fulfil  the  purpose  of  its  authors,  it  must  attach  and 
connect  itself  with  the  subsequent  legislation  of  the 
States.  Without  this  intimate  and  auxiliary  con¬ 
nexion,  it  is  in  a  helpless  situation.  Necessarily, 
therefore,  it  must  have  passed  upon  the  condition 
that,  to  be  effectual,  it  must  become  so  by  virtue  of 
State  laws. 

This  act  being  originally  incomplete,  and  insuf¬ 
ficient  for  its  object,  in  every  instance  where  its  pur¬ 
pose  has  not  been  consummated  by  the  efficient  ac¬ 
tion  of  the  States,  it  must  remain  inoperative  and 
impotent  as  to  any  effect  upon  their  regulations. 

Mr.  D.  said,  it  had  been  attempted  by  several 
gentlemen,  during  the  progress  of  this  discussion, 
to  justify  and  sustain  this  mode  of  legislation  by 
precedents.  He  had  no  veneration  for  legislative 
precedents;  and  he  denied  that  they  had  any  bind¬ 
ing  anri  conclusive  authority.  Cases  have  been  cited 
wherein  Congress  has  expressly  provided  for  addi¬ 
tional  and  perfecting  legislation  on  the  part  of  the 
States.  The  cases  produced  for  the  exemplifica¬ 
tion  of  the  authority  claimed,  do  not  belong  to  the 
same  category  of  powers  with  that  of  the  subject  in 
controversy.  The  examples,  upon  which  reliance 
is  placed,  are  drawn  from  the  exercise  of  powers 
expressly  enumerated,  and  vested  exclusively  in 
Congress.  That  body  having  original  and  exclu¬ 
sive  jurisdiction,  may  initiate  legislation  without 
conflicting  with  any  powers  belonging  to  the  States. 
The  power  over  elections,  confided  to  Congress,  is 
disjunctively  connected  with  the  right  of  legislation 
on  the  part  of  the  States  respectively.  In  reference 


to  elections,  when  Congress  acts,  the  purpose  is  to 
alter  what  lias  already  been  done;  or  to  make  and 
supply  such  regulations  as  the  States  have  failed  al¬ 
together  to  prescribe.  It  cannot  seize  original  juris¬ 
diction,  and  propose  or  dictate  the  form  or  substance 
of  enactment  to  the  State  legislatures,  which  have  a 
prior  antecedent  right  of  independent  action.  The 
distinction  between  the  cases  put  for  elucidation, 
and  the  case  awaiting  our  decision,  is  too  glaringly 
perceptible  to  admit  of  comment,  or  to  require  dem¬ 
onstration.  But  the  cases  cited  will  prove  directly 
the  reverse  of  that  which  they  were  designed  to  sus¬ 
tain. 

AVith  respect  to  the  power  of  Congress  to  provide 
for  organizing  and  arming  the  militia  of  the  several 
States.  If  by  organization,  is  understood  the  ar¬ 
rangement  of  the  militia  into  divisions,  brigades, 
regiments,  battalions,  and  companies,  and  the  pre¬ 
scribing  the  numbers  of  which  they  shall  respective¬ 
ly  consist,  both  officers  and  privates, — then  the  act 
of  Congress,  so  far  as  it  depended,  upon  the  volunta¬ 
ry  action  of  the  State  legislatures,  would  be  inopera¬ 
tive  and  null,  should  those  legislatures  refuse  or  fail 
to  supply  the  auxiliary  legislation.  If  the  legis¬ 
latures  oi  the  several  States  should  fail  altogether  to 
direct  such  organization  as  Congress  had  prescribed, 
it  is  palpable  that,  in  such  a  condition  of  things,  the 
act  would  be  ineffectual  and  nugatory.  It  would  so 
remain,  and  would  be  unexecuted.  But  no  forfeit¬ 
ure  of  right  would  ensue — no  punishment  could 
be  inflicted  for  recusancy — none  would  be  contem¬ 
plated  or  attempted.  The  act  would  simply  remain 
inoperative  and  void;  it  would  be  a  defective  and 
impotent  exercise  of  a  granted  power,  and  the  true 
and  efficient  exertion  of  the  power  would  await 
further  perfecting  legislation  at  the  hands  of  Con¬ 
gress  or  the  State  legislatures. 

So,  also,  with  respect  to  arming  the  militia.  If 
Congress  should  direct  the  purchase  of  so  many 
stand  of  aims  as  would  be  sufficient,  for  the  purpose, 
and  direct  them  to  be  carried  and  deposited  at  the 
capitol  in  each  State,  to  be  distributed  in  such  mode 
as  the  legislature  might  direct,  it  is  evident  that  the 
provision  for  distribution  of  the  arms  would  be  of 
no  avail,  would  be  unexecuted,  and  powerless  until 
the  States  should  infuse  vigor  into  it,  and  assist  its 
consummation.  Should  the  States  perseveringly  de¬ 
cline  altogether,  and  should  Congress  adopt  no  ad¬ 
ditional  legislation,  the  act  must  continue  indefinitely 
unfilled,  and  wholly  unproductive  of  any  effect.  So 
it  is  with  the  apportionment  bill:  the  State  legislation 
upon  which  it  relied  to  give  efficacy  to  the  second 
section,  in  the  several  States,  has  been  wholly  re¬ 
fused  in  four  States.  In  those  States  the  provisions 
of  the  second  section  have  been  wholly  inoperative 
and  void.  The  difference  between  the  cases  cited 
for  illustration  and  the  one  actually  involved,  con¬ 
sists  in  the  consequences  attempted  to  be  deduced 
from  the  fact  that  four  States  have  wholly  disre¬ 
garded  the  latter.  In  the  supposed  exemplifications, 
(as  has  been  remarked,)  no  forfeiture,  no  penalty, 
no  punishment  of  any  kind,  attaches  for  the  failure 
of  the  States  to  comply;  but  a  failure  to  do  in  this 
case  what  Congress  desired  or  prescribed,  is  to  be 
visited  upon  the  heads  of  the  freemen  and  sovereign 
people  composing  the  States,  with  degradation,  with 
a  forfeiture  of  the  right  of  representation,  and 
humiliating  subjection  to  laws  in  the  passage  of 
which  they  have  been  denied  all  voice  and  all  agency. 

Mr.  D.  further  remarked  that  the  regulation  by 
Congress  of  the  value  of  United  States  and  foreign 
coin,  and  fixing  the  standard  of  weights  and  meas- 
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ijres,  had  not  ihe  remotest  analogy  to  the  second 
section  of  the  apportionment  act.  Congress  having 
regulated  the  value  of  these  coins  by  laws  duly 
published  and  made  known,  has  fully  exerted  the 
power  confided  to  it  by  the  constitution.  Nothing 
but  gold  and  silver  can  be  made  a  tender  in  pay¬ 
ment  of  debts.  Every  citizen  may  demand,  of 
right,  of  his  fellow-citizen,  the  payment  of  a  debt 
in  gold  and  silver,  to  be  received  at  its  regulated 
value.  This  right  all  the  courts,  both  State  and 
federal,  will  enforce.  State  laws  cannot  vary  this 
regulated  value,  nor  is  it  at  all  dependent  upon  them 
for  efficacy.  State  laws  are  'not  required  to 
strengthen  and  uphold  this  constitutional  right  of 
the  citizen,  nor  can  they  infringe  or  impair  it. 
Congress,  having  fixed  the  standard  of  weights  and 
measures,  has  perfectly  exerted  that  power;  and 
the  validity  of  their  standard  is  not  dependent  on 
State  legislation,  nor  can  State  legislation  interfere 
with  the  universal  obligation  to  observe  this  fixed 
standard  in  all  transactions  connected  with  weight 
and  measurement. 

Mr.  Speaker,  (said  Mr.  D.,)  niy  honorable  col¬ 
league,  [Mr.  Newton,]  an  old  friend  and  school¬ 
mate,  who  spoke  first  on  this  subject,  having  vainly 
endeavored  to  discover  some  similitude  between 
previous  legislation  of  Congress,  and  this  unprece¬ 
dented  claim  to  prescribe  the  form  of  State  enact¬ 
ments,  and  dictate  the  substance  or  matter  to  be  in¬ 
serted,  he  has  resorted  to  the  extraordinary  expedi¬ 
ent  of  conjuring  up  a  ghost  to  guard  his  defenceless 
positions,  and  give  security  and  apparent  triumph 
t.o  his  desperate  cause,  by  intimidating  the  assailants 
with  a  supposed  hideous  spectre.  His  ghost  is  not 
that  of  any  former  congressional  enactment,  or  of 
any  once  living  and  efficient  statute  of  like  class 
with  the  present  case.  No;  it  is  the.  ghost  of  a 
still-born  recommendation  of  a  Secretary. 

In  reference  to  Mr.  Poinsett’s  army  bill,  (said  he,) 
my  colleague  has  thought  proper  to  single  me  out, 
a  and  to  make  a  direct  and  emphatic  personal  appeal 
to  me,  intimating  some  inconsistency  between  my 
oresent  and  former  positions.  My  colleague,  (said 
Mr.  D.)  will  pardon  me,  but  my  mind  cannot  per¬ 
ceive  any  connexion  between  the  subject  under  dis¬ 
cussion,  and  the  question  of  my  individual  consis¬ 
tency.  He  would  not  suffer  himself  to  be  drawn 
aside  from  the  consideration  of  the  subject  before 
the  House  into  a  controversy  concerning  his  own 
political  consistency,  or  that  of  the  party  with  which 
he  cordially  acted.  Mr.  D.  said  he  was  rather  too 
old  to  be  caught  by  such  a  contrivance. 

He,  however,  took  no  exception  to  the  appeal 
made  to  him  by  his  old  friend,  [Mr.  Newton.]  He 
deemed  it  no  imputation  upon  his  moral  courage, 
or  reflection  on  his  mental  sanity,  to  be  challenged  to 
meet  a  ghost.  It  required  more  firmness  of  pur¬ 
pose,  more  intrepidity  of  soul,  to  combat  a  ghost, 
them  any  argument  his  colleague  had  advanced. 
His  colleague  might  perhaps  be  as  usefully  employ- 
*  ed  in  examining  his  own  consistency  as  in  question¬ 
ing  that  of  others.  Mr.  D.  related  an  anecdote  of  an 
old  friend  of  his,  in  Brunswick,  a  widower,  who  was 
desirous  of  repairing  his  loss,  by  a  second  marriage. 
He  decked  himself  in  new  apparel,  and  exerted  him¬ 
self  to  improve  his  personal  appearance.  Having 
completed  his  toilette,  being  desirous  to  form  some 
estimate  of  the  probable  favorable  impression  which 
his  improved  person  might  produce,  he  surveyed 
himself  at  large  in  a  mirror,  and,  wonderful  to  relate, 
>  so  complete  was  the  metaphorsis,  that  he  did  not 
Know  himself,  and  made  frequent  inquiries  during 


the  day  in  the  village  for  himself.  Could  his  col¬ 
league  (said  Mr.  D.)  have  the  benefit  of  an  ample 
political -mirror,  in  which  lie  could  behold  himself 
as  he  now  is,  after  all  his  various  transmutations,  and 
retain  a  distinct  and  vivid  recollection  of  what  he 
appeared  to  be  in  the  commencement  of  his  public 
career,  he  would  not  recognise  himself  as  the  same 
individual ;  like  my  old  friend,  who  went  wooing 
in  a  new  dress,  he  would  not  know  himself.  When¬ 
ever  his  colleague  (said  he)  desired  hereafter  to  con¬ 
jure  up  a  ghost  for  the  puropose  of  illustrating  po¬ 
litical  inconsistency,  it  might  be  most  appropriate 
to  raise  the  ghost  of  his  own  departed  political  opin¬ 
ions. 

Another  of  his  colleagues  [Mr.  Summers]  had  en¬ 
deavored  to  prove  that  the  statute  was  good  as  far 
as  it  goes;  that  Congress  having  full  power  to 
make  or  alter  the  regulations  prescribed  by  the 
States,  as.  to  the  manner  of  holding  elections,  might, 
nevertheless,  exercise  the  power,  in  part,  without 
covering  the  whole  ground;  that  other  acts  may 
be  subsequently  passed  in  aid  of  this  partial  exer¬ 
cise  of  the  power,  and  thus  make  the  legislation 
complete  and  effectual ;  that  several  statutes, 
in  pari  materia,  must  be  construed  in  connexion 
with  each  other,  and  taken  as  a  whole.  The 
rule  of  construction  had  doubtless  been  correct¬ 
ly  laid  down  by  his  colleague;  but,  unfortu¬ 
nately  there  is  no  opportunity  for  its  application. 
Where,  so  far  as  the  four  States  are  concerned, 
are  the  several  statutes  in  pari  materia ?  Where  is 
tile  auxiliary  legislation,  State  or  federal,  which  in¬ 
vigorates  and  perfects  the  district  system,  announced 
in  the  second  section  only  as  a  lofty  generality. 
The  act  of  Congress  proclaims  that  members  of  the 
House  of  Representatives  shall  be  elected  from  sin¬ 
gle  districts;  but  fails  to  secure  the  division  of  the 
States  into  districts — provides  no  means  of  enforcing 
the  will  of  Congress — prepares  no  details  for  the 
execution  of  the  plan.  The  four  States,  on  the  con¬ 
trary,  provide  for  the  election  of  all  their  members 
by  the  general  voice  of  the  qualified  electors,  and 
prescribe  sufficient  regulations  for  the  complete  ex¬ 
ecution  of  their  general-ticket  system.  Here,  then, 

!  are  statutes,  State  and  federal,  in  pari  materia,  on  the 
j  subject  of  electing  members  ot  Congress.  Can  these 
be  construed  in  harmonious  connexion,  and  blended 
j  into  one  consistent  whole?  The  act  of  Congress, 
j  proclaiming  or  prescribing,  the  district  system,  was 
]  hastily  ushered  into  being,  with  its  purpose  only  on 
j  its  bps;  and  it  has  stood,  still  ever  since  in  gaping 
1  astonishment  at  the  bold  spirit  of  independence 
which  defies  both  usurpation  and  dictation.  It 
stands  alone,  an  instance  of  w-'eakness  and  novelty; 
deriving  no  aid  from  the  charitable  assistance  of  the 
State  legislatures;  and  receiving  no  succor  from  ad¬ 
ditional,  federal  legislation.  Of  itself,  it  can  effect 
nothing;  it  is,  as  has  been  heretofore  demonstrated, 
a  nullity.  It  can  take  no  efficient  step,  so  as  to  be 
good  as  far  as  it  goes.  It  cannot  expand  into  effect¬ 
ive  authority,  so  as  to  cover  any  part  of  the  ground. 

Mr.  D.  said,  his  colleague  had  attempted  some 
illustration  of  his  argument  by  a  supposed  case  of 
letting  several  tenements,  with  the  reserved  right  of 
entry  into  some  part  of  them.  He  (Mr.  D.)  did  not 
comprehend  the  doctrine  of  landlord  and  tenant, 
lessor  and  lessee,  with  the  laws  regulating  their  mu¬ 
tual  relations,  as  applied  to  the  provisions  of  the 
constitution  of  the  United  States.  Not  perceiving 
the  hearing  or  application  of  such  an  illustration,  he 
would  not  undertake  to  examine  or  criticise  it  for 
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ear  he  might  become  embarrassed,  confused,  and 
unintelligible. 

Mr.  D.  said  that  gentlemen  on  the  other  side  had 
based  all  their  arguments  upon  the  assumption  that 
the  introduction  of  the  district  system  into  the  place 
of  the  general-ticket  system  was  only  altering  the 
“manner  of  holding  elections.”  Thus  far  he  had 
admitted  that  the  “manner  of  holding  elections” 
embraced  in  its  meaning  the  institution  of  the  one  or 
other  plan.  '  The  admission  had  been  made  for  the 
sake  of  argument  solely,  in  order  that  gentlemen 
might  be  met  and  refuted  upon  their  own  ground. 
He  came  now  utterly  to  dewy  that  the  division  of 
the  States  into  districts  was  included  in  the  term 
“manner  of  holding  elections.”  'He  contended  that 
the  division  of  a  State  into  districts  equal  in  number 
to  the  number  of  representatives  to  be  elected,  and 
the  assignment  of  one  member  to  be  elected  from 
each  district,  was  not  a  regulation  of  the  “manner 
■of  holding  the  election,”  but  an  apportionment  of  the 
quota  of  members  among  the  people  of  the  State. 
Such  was  the  view  entertained  by  the  framers  of  the 
amended  constitution  in  our  own  State,  (said  Mr. 
D.,)as  you  very  well  know,  Mr.  Speaker;  for  you 
were  of  that  body,  and  shared  in  their  delibera¬ 
tions.  It  was  not  once  hinted  or  suggested  that 
the  power  of  Congress  to  alter  the  “manner  of 
holding  elections,”  authorized  the  division  of 
the  State  into  districts  for  the  election  of  one 
member  from  each  district.  It  was  not  questioned 
that  Congress  might  and  ought  to  apportion  repre¬ 
sentatives  among  the  several  States,  according  to 
some  fixed  and  uniform  ratio,  applied  to  their  num¬ 
bers,  to  be  determined  in  the  mode  designated  in 
the  constitution.  But  here  the  apportionment 
ceases,  so  far  as  the  power  of  Congress  can  affect  it. 
A  common  divisor  is  applied  to  the  federal  num¬ 
bers  of  each  State,  the  result  is  ascertained, 
and  by  law  a  certain  number  is  apportioned  to  each. 
These  members  who  have  been  thus  apportioned 
have  been  chosen  every  second  year  by  the  people 
of  the  several  States,  and  the  electors  in  each  State 
are  to  have  the  qualifications  requisite  for  electors 
of  the  most  numerous  branch  of  the  State  legisla¬ 
ture. 

The  language  of  the  constitution  looksr  to  the  ap¬ 
portionment,  simply,  of  a  certain  number  to  each  State, 
to  be  chosen  by  the  people.  From  the  words  of  the 
constitution  no  inference  can  be  drawn  that  a  divi¬ 
sion  of  the  number  to  which  each  State  might  be  enti¬ 
tled,  was  intended  to  be  confided  to  Congress.  As 
to  the  choice  of  the  members,  reference  is  made  by  the 
constitution  to  the  people  aggregately,  as  also  to  the 
electors  qualified  to  vote.  The  authority  is  not  ex¬ 
pressly  given  (nor  can  it  be  fairly  implied)  to  sub¬ 
divide  the  people  and  the  territory  of  the  several 
■  States  into  election  districts,  restricting  the  electors 
therein  to  a  single  vote  for  one  member.  On  the 
contrary,  Congress,  under  a  strict  construction  of  the 
terms  used  in  the  constitution,  must  regard  the  whole 
number  of  members,  parcelled  to  each  State,  subject  to 
the  choice  of  the  people,  the  undivided  people;  and  that 
in  the  actual  choice,  the  electors  generally,  without 
restraint  or  limitation,  have  the  right  to  vote  for  the 
whole  number.  Each  elector,  in  the  eye  of  Con¬ 
gress,  so  far  as  its  own  apportionment  is  concerned, 
has  an  equal,  common,  and  undivided  right  to  parti¬ 
cipate  in  the  election  of  each — of  all.  Congress  can 
find  no  warrant  in  the  constitution  to  impair,  abridge, 
alter,  or  subdivide  thi3  collective  and  general  right  of 
the  electors;  but  it  remains  for  the  States  themselves 
to  provide  for  the  exercise  of  the  elective  franchise, 


by  the  electors  generally ,  each  elector  voting  for  the 
whole  number;  or  to  apportion  the  number  among 
subdivisions  of  the  State,  securing  the  election  of  all 
by  providing  for  the  election  of  each  separately,  the 
electors  of  each  subdivision  or  district  being  re¬ 
stricted  to  the  choice  of  a  single  member.  And 
whilst  the  power  to  apportion  the  number  of  each 
State  among  the  people  thereof,  and  to  divide  the 
State  into  districts  for  the  better  accomplishment  of 
that  purpose,  is  denied  to  Congress,  it  is  readily 
conceded  to  the  State  legislatures.  The  State  legis¬ 
latures  have  full  power  to  provide  for  giving  effect 
to  the  right  of  the  people  to  choose  their  representa¬ 
tives.  The  people,  through  the  legitimate  organ  of 
their  will — their  general  assembly — may  decide  to 
elect  the  representatives  to  which  the  State  is  en¬ 
titled  by  the  general  aggregate  voice  of  the  electors; 
or,  through  the  same  channel,  may  agree  and  con¬ 
sent  to  apportion  ^he  number  among  themselves, 
and  provide  for  the  election  of  each  member  sepa¬ 
rately,  from  a  defined  district  of  the  State,  by  the 
qualified  electors  thereof.  And  such  authority  is 
neither  derived  from  the  federal  constitution  or  limit¬ 
ed,  or  in  any  wise  regulated  by  that  instrument. 
The  provision  that  “the  times,  places,  and  manner 
of  holding  elections  for  senators  and  representa¬ 
tives,  shall  be  prescribed  in  each  State  by  the 
legislature  thereof”  confers  no  power,  not  be¬ 
fore  possessed  by  the  legislatures;  nor  does  it 
profess  or  intend  to  enumerate  all  the  cases 
and  particulars  embraced  in  the  general  legis¬ 
lative  power  of  the  States  over  the  subject  of  the 
elections  of  members  of  Congress.  It  enjoins  the 
duty  specifically  to  exercise  the  power  already  pos¬ 
sessed  to  prescribe  the  times,  places,  and  manner  of 
holding  elections,  because  this  enumeration  and  this 
injunction  make  more  clear  and  intelligible  the  ulti¬ 
mate  power  given  to  Congress  to  supervise  the  State 
legislation  in  these  enumerated  cases.  In  this  man¬ 
ner  could  be  better  expressed  the  extent  of  the  pow¬ 
er  given  to  Congress  to  alter  at  any  time,  by  law, 
such  regulations  as  the  States  might  make  to  pre¬ 
scribe  the  times,  places,  and  manner  of  holding  elec¬ 
tions;  or  to  make  such  regulations  as  the  State  iegis- 
letures  were  enjoined  to  make,  in  case  they  should 
fail  or  neglect  altogether  to  make  them.  The  con¬ 
clusion  reached  is,  that  dividing  the  Staje  into  dis¬ 
tricts  is  not  any  part  of  the  manner  of  holding  elec¬ 
tions  and  that  therefore  Congress  is  not  empower¬ 
ed  to  make  or  alter  the  district  system;  that  the 
States  have  the  right,  if  they  30  will  it,  to  elect  their 
representatives  to  Congress  by  general  ticket,  and 
that  Congress  cannot  interfere  to  prohibit  it,  destroy 
it,  change  or  modify  it;  that  the  substitution  of  the 
district  system  for  the  plan  of  the  general  ticket,  is 
essentially  and  truly  an  apportionment  of  members 
among  specified  districts:  which  the  legislatures 
may  rightfully  make,  but  which  Congress  cannot 
prescribe  or  command;  and  cannot  make,  alter,  or 
modify  such  apportionment. 

The  view  which  he  had  taken,  (saidMr.  D.,)  and 
the  construction  he  maintained,  was  abundantly  sus¬ 
tained  by  a  provision  in  the  amended  constitution  of 
his  own  State,  (Virginia,)  adopted  in  convention  on 
the  14th  day  of  January,  1830,  and  subsequently 
ratified  by  a  solemn  and  deliberate  vote  of  the  peo¬ 
ple.  The  provision  referred  to  is  the  sixth  section 
of  the  third  article,  and  is  in  these  words: 

“The  whole  number  of  members  to  which  the 
State  may,  at  any  time,  be  entitled  in  the  House  of 
Representatives  of  the  United  States,  shah  be  ap¬ 
portioned,  as  nearly  as  may  be,  amongst  the  several 
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counties,  -cities,  boroughs,  and  towns  of  the  State,  i 
according  to  their  respective  numbers,  which  shall 
be  determined  by  adding  to  the  whole  number  of  | 
free  persons,  including  those  bound  to  service  for  a 
term  of  years,  and  excluding  Indians  not  taxed, 
three-fifths  of  all  their  persons.” 

Although  (said  Mr.  D.)  his  three  colleagues, 
[Messrs.  Newton,  Chilton,  and  Summers,,]  who  had 
spoken  on  the  other  side,  had,  without  reservation  or 
doubt,  admitted  the  right  of  Congress  to  establish 
the  district  system  under  the  authority  to  alter  the 
manner  of  holding  elections,  yet  it  was  evident  they 
had  gone  counter  to  the  solemen  act  of  the  conven¬ 
tion  of  the  State,  and  of  the  deliberate  affirmance  and 
ratification  thereof  by  the  people  in  their  sovereign 
capacity.  It  is  a  settled  question — in  Virginia  at 
least; — it  is  not  open  to  discussion.  And  (said  Mr. 
D-)  the  opinions  and  actions  of  some  of  the  illustri¬ 
ous  men  who  composed  that  body,  representing  the 
sovereign  people  of  the  Commonwealth,  and  charged 
with  the  revision  and  amendment  of  their  fundament¬ 
al  law,  might  well  claim  the  respectful  considera¬ 
tion  of  statesmen  in  every  quarter  of  the  confederacy. 
The  people  had  an  exalted  veneration  for  their  con¬ 
stitution  adopted  on  the  29th  day  of  June,  1776, 
with  a  bill  of  rights  prefixed  as  the  basis  and  founda¬ 
tion  of  government,  unanimously  adopted  on  the  12th 
day  of  June,  1776.  They  would  not  rashly  assail 
that  form  of  government  which  had  announced  them 
free  and  independent,  even  before  the  glorious  decla¬ 
ration  of  the  independence  of  the  colonies,  and  which 
was  identified  with  the  revolutionary  history,  with  the 
civil  and  military  renown  of  their  ancient  Common¬ 
wealth.  For  the  work  of  reformation,  therefore, 

,  wherever  it  was  practicable,  high  reputation,  un¬ 
sullied  virtue,  well-attested  patriotism,  acknowledged 
abilities,  were  selected.  He  hoped  he  would  be  ex¬ 
cused  for  announcing  the  names  of  some  of  the 
members  of  that  august  body.  Ex-Presidents  Mad¬ 
ison  and  Monroe,  Chief  Justice  Marshall,  Ran¬ 
dolph,  Tazewell,  Leigh,  Johnson,  Giles,  P.  P.  Bar¬ 
bour,  Doddridge,  Stanard,  Upshur,  the  present  Pres¬ 
ident  of  the  United  States,  members  of  the  Supreme 
Court  of  the  State,  and  many  others  of  fame  and 
distinction,  were  members  of  that  body.  With 
these,  were  associated  others  of  minor  fame  and  dis¬ 
tinction:  of  the  latter  class  he  was  himself  an  humble 
component. 

Take  out  of  the  meaning  of  the  phrase,  “man¬ 
ner  of  holding  elections,”  the  district  system, — and 
still  you  leave  sufficient  matter  upon  which  it  may 
operate.  Here  is  a  volume  of  the  laws  of  Virginia, 
passed  at  the  very  first  session  of  the  legislature 
after  the  adoption  of  the  amended  constitution,  con¬ 
taining  the  provision  which  has  been  cited.  The 
volume  opens  with  the  constitution;  and  the  first  act 
in  it,  is  an  act  concerning  the  general  elections  of 
the  Commonwealth.  The  times,  places,  and  man¬ 
ner  of  holding  the  elections  are  therein  prescribed. 
But  under  these  heads  is  no  provision  for  arranging 
the  congressional  districts.  That  is  a  matter  of  sep¬ 
arate  and  specific  enactment.  The  manner  of  hold¬ 
ing  the  elections  is,  however,  fully  and  distinctly  pre¬ 
scribed.  The  proper  officers  for  superintending  and 
conducting  the  elections  are  designated;  their  duties 
are  prescribed,  as  also  the  oaths  to  be  taken  for 
their  faithful  discharge.  Penalties  are  visited  on 
them  for  corrupt  practices,  or  neglect  of  duty. 
The  form  and  ceremony  of  receiving  and  registering 
the  votes,  and  the  mode  of  testing  and  ascertain¬ 
ing  the  qualifications  of  electors,  are  pointed  out. 
The  manner  of  comparing  the  polls,  the  meet¬ 


ing  of  the  officers  to  sum  up  the  whole  number 
of  votes,  the  mode  of  proclaiming  the  result,  the 
form  of  the  return  to  be  made,  the  time  within 
which  it  shall  be  made,  all  essentially  belong  to  the 
manner  of  holding  elections.  Holding  the  election 
is  one  thing;  whether  the  elector  shall  vote  for  one  or 
all  the  representatives  is  another  and  very  different 
thing.  Whether  the  elector  may  vote  for  one  repre¬ 
sentative  or  for  all, ’need  not  affect  tire  manner  of 
holding  the  election.  The  number  to  be  voted  for 
does  not  constitute  any  part  of  the  manner  of  hold¬ 
ing  the  election.  It  is  not  the  manner  of  holding 
the  election  which  confers  the  right  to  vote;  the  right 
to  vote  is  fixed  by  the  constitution  and  the  law.  The 
manner  of  holding  the  election  is  the  same,  whether 
the  right  to  vote  be  exercised  in  favor  of  a  single  in¬ 
dividual  or  a  plural  number.  He  would  remind  his 
colleague  [Mr.  Chilton] — who  had  spoken  in  high 
terms  of  commendation  of  the  act  of  Congress — that 
the  election  was  held  in- the  same  manner  in  Loudon 
(where  each  elector  voted  for  three  delegates)  as  in 
the  little  county  of  Greensville,  where  each  elector 
voted  for  one  only. 

But  (said  Mr.  D.)  give  to  Congress,  under  sem¬ 
blance  of  the  right  to  alter  the  manner  of  holding 
elections,  the  power  to  lay  off  the  States  into  districts, 
and  you  thereby  draw  within  the  vortex  of  federal 
legislation,  subjects  which  surely  could  not  have 
been  contemplated  by  the  framers  of  the  constit*- 
tion,  or  by  the  people  of  the  States  who  severally 
ratified  it.  Laying  off  the  States  into  districts,  in¬ 
cludes  the  right  of  territorial  subdivisions,  without 
reference  to  existing  boundaries  of  counties  or  town¬ 
ships — without  reference  to  population,  or  local  in¬ 
terests.  Federal  numbers  regulate  the  apportion¬ 
ment  of  members  among  the  States;  but  such  rule 
would  not  necessarily  bind  Congress  in  an  arrange¬ 
ment  of  districts.  An  attempt  might  be  made  to 
apply  a  basis  of  numbers  to  the  district  system, 
variant  from  that  applied  to  the  States.  Such 
attempt  to  arrange  the  districts  upon  a  different  rule 
of  numbers  from  that  applied  to  the  States,  would 
produce  excitement  and  alarm,  and  would  open  the 
door  to  the  discussion  of  slavery  and  abolition. 
The  provision  in  the  constitution  of  Virginia  guards 
against  all  sectional  dispute,  and  consecrates,  within 
the  State,  the  just  and  equitable  compromise  con¬ 
tained  in  the  constitution. 

If  the  division  of  a  State  into  districts  be  included 
within  the  meaning  of  the  term  “manner  of  holding 
elections,”  then  the  district  system  may  be  applied 
to  the  election  of  senators,  by  Congress. 

Congress  has  the  same  power  of  altering  the  time, 
or  manner  of  holding  elections  for  senators,  as  it 
has  in  the  case  of  representatives.  It  may  well  be 
conceived  that  Congress  might  alter  the  manner  of 
holding  the  election  of  senators,  so  far  as  to  direct  a 
joint  vote  of  the  two  branches,  instead  of  a  concur¬ 
rent  vote,  and  vice  versa;  and  might  direct  the  votes 
of  members  of  the  legislature  to  be  given  by  ballot 
or  viva  voce.  Such  alterations  would  be  intelligible 
and  operative.  But  a  division  of  the  State  into  two 
districts  for  the  election  of  senators  would  be  alarm¬ 
ing  in  principle,  but  for  the  fact  that  such  division 
could  in  no  way  affect  the  election  of  senators,  and 
would  necessarily  and  unavoidably  be  utterly  inop¬ 
erative.  The  division  of  a  State,  in  reference  to  the 
election  of  senators,  could  it  have  any  operation  at 
all,  would  be  a  direct  attack  upon  its  sovereignty 
and  integrity.  It  would  be  a  flagrant  attempt  to 
break  down  the  unity  of  the  republic,  to  uproot  the 
great  fundamental  doctrine  that  the  people  within 
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the  defined  limits  of  the  State  compose  an  indepen¬ 
dent  sovereign  political  community,  who,  in  that 
high  character,  became  parties  to  the  compact  of 
union,  and  in  the  same  character  secured  equal 
representation  in  the  Senate.  The  division  of  the 
State  into  districts  in  reference  to  the  choice  of  sena¬ 
tors,  would  squint  ominously  at  the  destruction  of  its 
sovereignty  by  degrading  it  into  mere  local  com¬ 
partments. 

Fortunately,  however,  the  Senate  of  the  United 
States  is  to  consist  of  two  senators  from  each  State, 
to  be  chosen  by  the  legislature.  In  the  choice  of  a 
senator,  the  legislature  may  look  through  the  broad 
limits  of  the  Commonwealth,  and  cannot  be  restrict¬ 
ed  to  the  choice  of  a  sectional  representative.  If 
the  legislature  may  (and,  indeed,  cannot  be  re¬ 
strained)  select  from  any  part  of  the  State,  without 
reference  to  local  residence,  it  is  manifest  that  the 
division  of  the  State  into  districts  would  not,  in  the 
least,  affect  or  control  the  election,  and  would  be  en¬ 
tirely  null  and  void. 

Mr.  D.  thought  he  had  conclusively  established, 
that  Congress  had  no  rightful  authority  to  establish 
districts,  either  for  the  election  of  representatives  or 
senators. 


Mr.  Speaker,  (said  Mr.  D.,)  if  any  yet  entertain 
doubt,  that  doubt  should  be  given  in  favor  of  popu¬ 
lar  rights.  An  affirmance  of  the  right  of  the  repre¬ 
sentatives  from  these  four  States  to  hold  their  seats 
here,  as  duly  elected,  will  be  a  decision  in  favor  of 
State  rights,  in  favor  of  popular  representation,  and 
in  favor  of  peace  and  quiet.  Who  can  undertake  to 
anticipate  all  the  unpleasant  consequences  of  dis¬ 
franchising  four  States?  Will  they  tamely  submit 
to  the  expulsion  of  the  whole  representation  of 
their  free  choice?  Will  other  States  yield  passive 
obedience  to  obnoxious  laws,  which  could  not  have 
been  enacted  if  the  four  States  could  have  been 
heard  by  their  representatives?  A  decision  in  favor 
of  the  'members  elected,  will  accord  with  the  great 
popular  voice  which  has  been  already  uttered  on  this 
momentous  question.  That  voice,  in  indignant 
tones,  has  sternly  rebuked  the  action  of  the  27th 
Congress,  and  passed  unqualified  condemnation  on 
this  deformed  feature  of  the  apportionment  bill. 
The  second  section  is  doomed.  The  threatened  ap¬ 
peal  to  the  people  will  but  heighten  their  indigna¬ 
tion,  and  bring  down  upon  the  authors  and  advo¬ 
cates  of  this  odious  assumption  of  power  aggra¬ 
vated  condemnation. 
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